Restrictions on the application of Incoterms 2010 rules in internal contracts have been removed, but only ICC can publish them.
On May 26, 2011, the Decree of the President of Ukraine "On Recognition as Invalid, the Decrees of the President of Ukraine of October 4, 1994 № 567 and from July 1, 1995 № 505" came into force, cutting down the gordian knot of problems related to the definition of the Incoterms Rules wording, which is subject to the use by Ukraine.
In fact, the President did very simply, because to reach an agreement with the copyright holder (International Chamber of Commerce) on the permission to publish Incoterms 2010 in the newspaper "Uriadovyi Kurier", as it is supposed by paragraph 2 of the Decree № 567, failed, then the need for such publication was canceled.
What does this give to business? Ability to directly refer to Incoterms 2010 during the conclusion of contracts on Ukrainian law. This will affect, first of all, the internal contracts, since during the conclusion of foreign economic contracts thanks to the Law "On Private International Law", the parties could first and foremost refer directly to Incoterms 2010 by choosing a contract law other than Ukrainian.
Now, when fulfilling the requirements of Part 4 of Article 265 of the Commercial Code, the parties can refer to the norms of Incoterms 2010, not only Incoterms 2000 or Incoterms 1990, which were published in the manner prescribed by the repeal of Decree № 567. The previous editions can be referred to, but representatives of the ICC are asked to clearly indicate at the same time what kind of editorial office it is (because by default, when sending in the contract to the Incoterms it is believed that they mean the latest version, valid on the date of the contract).
In general, on this side, the cancellation of the need to publish the next edition of Incoterms in the newspaper "Uriadovyi Kurier" before its commissioning for Ukraine looks like a big step forward.
On the other hand, this decision of the President means deterioration of the conditions of access to the text of Incoterms. If the editions of 1990 and 2000 were actually publicly available (after all, to get the required number of the newspaper "Uryadovyi Kurier" did not have a problem), then the edition of 2010 in the official translation into Ukrainian is available only in one version - the official edition of ICC Ukraine and the Association of Exporters and Importers "ZED". In any other form (including electronic information and legal systems), the rights holders do not plan to present it in the near future.
It is clear that Incoterms, without being a normative act, is the object of copyright. And the copyright holder can dispose of them at their own discretion (including regulating the rules of their publication). However, it seems that in the current situation, the domestic government could not and not so unequivocally protect the interests of only the ICC. Perhaps it would be necessary to cancel the condition of publication of Incoterms in the newspaper "Uriadovyi Kurier", but to agree on the transfer of rights to publish Incoterms to several licensees who are obliged to pay royalties to ICC. This is unlikely to cause significant losses to ICC and allowed to make Incoterms more accessible and, accordingly, more actively used (what ICC should also be interested in, since many users of these rules in case of any disputes go to understand exactly the arbitration under ICC).
CONCLUSION:
Since May 26, in all contracts concluded under the law of Ukraine, it is possible to place direct links to Incoterms 2010. It is not prohibited and references to earlier versions of these rules.
At the same time compulsory publication of new editions in the newspaper "Uryadovyi Kurier" is cancelled. Therefore, in the near future, the Ukrainian text Incoterms 2010 will be available only in the form of a book published by ICC Ukraine and the Association of Exporters and Importers "ZED".
However, the history with the use of Incoterms seems to have not been completed yet. After all, the President instructed the government to draft a bill on amendments to the legislation on these issues.
